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nition of the rights and guarantees of the prisoner to be tried, and of 
the society which tries him ; and (2) the legal sentence, whereof the 
object is not to define the indeterminable moral culpability of the 
prisoner, nor the impersonal applicability of an article in the penal 
code to the crime under consideration ; but the application of the law 
which is most appropriate to the perpetration of the crime, according 
to his more or less anti-social characteristics, both physiological and 
psychological" (p. 147). The "presumption of innocence" should 
be diminished in case of confirmed criminals. The verdict of " Not 
proven " should be rendered when there is high probability of guilt 
but not adequate proof. The jury system should be abolished, since 
only trained judges are capable of deciding about the real character of 
the criminal. 

Penalties should be based on the nature of the criminal — born, 
habitual, occasional, passional or insane. The criminal insane should 
be confined in special prisons. The born or instinctive criminals, 
when proved incorrigible, should be set to work on the most disagree- 
able and dangerous work of society, since it is better for society to 
save honest working men from such conditions. Prisoners' aid societies 
should confine their efforts to occasional and passional criminals, and 
not drive out steady workmen to give work to confirmed enemies of 
society. For milder types of law-breakers, capable of remorse and 
reform, the short sentence is simply a means of forming criminal asso- 
ciations ; they should be punished by fine and by reparation to the 
injured party. This doctrine of reparation as a means of social defense 
and personal correction is thoroughly worked out. It is one of the 
most plausible suggestions of the book. Elaboration and criticism of 
these positions must be reserved for other articles. 

C. R. Henderson. 



The Nature of the State. By Westel Woodbury Willoughby, 
Ph.D. Macmillan & Co., 1896. Pp. xii+448. $3.00. 

I finish my first examination of this book with a consciousness of 
gratitude to its author and of respect for his work. The sincerity of 
this testimony may be attested by the further confession that I find 
myself effectually estopped by this publication from carrying out a 
plan for which my preparations were already well advanced, to inflict 
upon the patient public a volume upon the subject here treated. I 
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have found it necessary to make a brief course introductory to political 
philosophy an element in the scheme of study to be insisted upon 
in preparation for sociology. A syllabus of certain fundamental 
material is needed as a Leitfaden even for graduates. In many respects 
this volume satisfies more essential requirements than I had provided 
for in the prospectus of my own. I shall recommend it to my students, 
and shall be glad to make use of the assistance which it affords. 

The author's aim is to outline "a true system of political philosophy, 
the determination of the ultimate nacure of the state, and the grounds 
upon which its authority may be justified." The distinction between 
Political Science and Political Philosophy is taken for granted, and 
consistently observed. The general subjects treated are, the origin 
of the state, under which the notable theories are reviewed and criti- 
cised, and finally a substitute for all traditional views is clearly defined ; 
the nature of law ; sovereignty ; the nature of the composite state ; 
location of sovereignty in the body politic ; the aims of the state ; 
classification of governments; present political characteristics and 
tendencies. In the nature of the case there is limited scope for origi- 
nality in handling these subjects which have occupied the thought of 
first-rate minds since states existed. Nevertheless the book is much 
more than a review of previous opinion. 

First, and if not chiefest, certainly not least in importance, the book 
is written in forcible and lucid English. I cannot imagine how easier 
work could be made for the reader without avoiding the intricacies of 
the subject. Difficulties in the statement of involved thought are 
surmounted, not evaded. The style is exceptionally free from techni- 
calities, yet it is dignified and precise. Again the treatment impresses 
me as singularly well balanced. It shows no erratic nor extravagant 
traits. It gives no occasion for classification as radical or conserva- 
tive. It is simply judicial. The author reaches distinct conclusions, 
but they follow careful exhibit of the progress of thought toward those 
conclusions. No cardinal position taken in the book seems, as it so 
frequently happens, merely a betrayal of ignorance that predecessors 
have dealt with the same subject. The author has debated his case 
with all comers. Once more, the book seems to be well up to date. I 
do not mean merely that the author's citations reach down to the day 
of reading the last proofs. Many a writer who has not assimilated the 
really significant discoveries of the last generation or two, stops the 
press to insert late references. Dr. Willoughby has not only considered 
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well the arguments of earlier and contemporary political philosophers, 
but he writes in the spirit of a man who knows a dead issue from a 
living one, even when the two are talked about under the same name. 
This is illustrated in his treatment of the types of states, and in his 
classification of governments. He is genuinely modern in his search 
for essential likeness or unlikeness, and does not repeat the traditional 
folly of merely formal classification. To a still greater degree is this 
apparent in the treatment of sovereignty. I am not entirely satisfied 
with the shape in which he leaves the subject, but he has certainly 
parted company with the tradition of Hobbes, that sovereignty is the 
political holy of holies, into which it were profanation to enter or gaze ; 
and he is superior to the merely legal conception that it is neither profit- 
able nor possible to search out any reality more ultimate than sover- 
eignty. I am surprised that he did not make his discrimination a 
degree more exact, and give sharp expression to the supremacy which 
is an attribute of the state, and on the other hand to sovereignty, which 
is the prerogative delegated by the state to the government. The idea 
is plainly enough implied, but I do not find that the author has so 
entirely emancipated himself from the ambiguous associations of the 
term sovereignty that he has felt the need of distinct words for the 
distinct things. 

The book is essentially an elaboration of what may be called the 
psychological theory of the origin of the state, and the author does 
not disguise his acceptance of Green's principal thesis of "the general 
will." I notice with some amusement that, with all his acuteness, the 
author associates with the phrase, "the organic theory of the state," 
conceptions which he feels bound to repudiate. "Though refusing to 
the state an organic character, it may properly be described as a juristic 
person ; and indeed the idea of its personality is the corner stone of 
the science of public law" (p. 134). Surely it is not worth while for 
those of us who like to use the words, "the organic character of the 
state," to quarrel with those who reject the words and in the same 
breath assert all that they mean ! 

In a word, whoever wants a better book than Bluntschli's Theory 
of the State may find it in Dr. Willoughby's " Study in Political Phi- 
losophy." 

Albion W. Small. 



